I. TINH HUONG PHAP LUAT

Quy dinh ciia diéu 1¢ Cong doan vé diéu kién ciia can bd cong doan khong
chuyén trach

Anh B 1a chu tich cong doan Cong ty CP Dét May X, duoc bau tai Pai hoi
cong doan co s thang 10/2023. Ngay 01/8/2024, anh duwoc Tong Giam dbc Cong ty
iy quyén. Theo van ban oy quyén, Anh B dugc quyén ky hop dong lao dong voi
nguoi lao dong va thyc hién mot s6 nhiém vy, quyén han cua Téng giam ddc duoc
quy dinh trong Piéu 1¢ ctia Cong ty. Anh B hoi, truong hop anh nhan nhiém vu theo
ndi dung Gy quyén thi anh c6 duoc 1a chi tich cong doan khong?

Cin cwr phap ly:
- Piéu I¢ Cong doan Viét Nam (Khoa XI1);

- Huong dan 03/HD-TLP ngay 20 thang 2 nim 2020 cta Tong lién doan Lao
dong Viét Nam thi hanh Diéu 1é Cong doan Viét Nam.

Xir Iy tinh huéng:

Theo quy dinh tai Piéu 15 Diéu 18 Cong doan Viét Nam (khoa XII), mot trong
nhirng chirc nang, nhi¢ém vu quan trong cua Céng doan co so¢ 1a dai dién, cham lo va
bao vé quyen, loi ich hop phép, chinh dang cta doan vién va ngudi lao dong theo
quy dinh cua phéap luat Nha nudec.

Bén canh do6 tai diém 5.3 muc 5 vé quan ly can bg cong doan, chi tiét Pidu 1é
Cong doan Viét Nam thi “nguoi gitr chire vy lanh dao, quan ly 1a nguoi dai dién chu
doanh nghiép hoac nguoi duge quyén ky hop dong lao dong trong cac doanh nghiép
ngoai khu vuc nha nudc; ngudi giit chirc vu tong giam déc, giam déc doanh nghiép
nha nudc, thu truéng cac co quan hanh chinh, don vi su nghiép khu vuc nha nudc,
khong duoc ki€ém nhiém chirc vu chu tich cong doan co s¢™.

Anh B 1a chu tich cong doan duoc doan vién, nguoi lao dong bau ra dé cung
Ban chap hanh cong doan co sé thuc hién cac chic niang dai dién cho nguoi lao
dong. Do d6, néu anh B duoc Tong giam doc uy quyén dé ky hop dong lao dong voi
nguoi lao dong va thuc hién mot s6 chirc nang, nhi€ém vu cua nguoi s dung lao
dong thi anh B khong dugc kiém nhiém chirc vu chu tich cong doan co s6.

Truong hop nay anh can vién da~1n co so phap ly va trao d6i v6i Tong giam
dbc d@é thong nhat cach thuc giai quyét. Néu anh B van mudn thyc hién nhiém vu
theo ndi dung uy quyén ctia Tong giam dbc Cong ty thi anh phai bao cao voi Cong
doan cap trén dé duogc chi dao, hudng dan vé trinh ty, thu tuc vé cong tac nhan su
bau bd sung chil tich cong doan méi; dam bao chu tich cong doan co sd cd du didu
kién dé thuc hién céc chtic nang cua to chirc cong doan; khong bi chdng chéo trong
viéc thuc hi¢n nhiém vy ctia chu tich cong doan co s¢ va nguoi st dung lao dong.

NGUYEN THI THANH HOAN



II. TINH HUONG PHAP LUAT
Quy dinh phap luit vé sira ddi, bo sung hop dong lao dong

Chi Nguyén Thi T 14 nhan vién tai Cong ty c¢6 phan, lam viéc theo hop dong
lao dong khong xac dinh thoi han. Ngay 5/9/2024, Truong phong Nhan sy cong ty
cO noi voi chi T vé stra d6i, bd sung mot sé ndi dung trong hop dong lao dong va
néu chi T khong ddng ¥ nodi dung stra di, bd sung nay thi cong ty s¢ don phuong
cham dut hop dong lao dong véi chi. Chi T thay mdt s6 ndi dung sira ddi, bod sung
trong hop dong lao dong lién quan dén thay ddi vi tri cong viéc va thu nhap cua chi
nén chi khong mudn c6 ndi dung sura d6i nay nhung chi T dang lo lang néu chi khong
ddng ¥ stra doi, bo sung hop dong lao dong thi doanh nghiép c6 quyén don phuong
cham dut hop déng lao dong véi chi khong?

Can cir phap ly
- B luat Lao dong nam 2019;
Xir 1y tinh hudng

Piéu 33 Bo luat Lao dong nam 2019 quy dinh vé stra d6i, bd sung hop dong
lao dong nhu sau:

“I. Trong qud trinh thuwc hién hop dong lao dong, néu bén ndo cé yéu cdu sira
doi, b6 sung nji dung hop dong lao dong thi phai bdo cho bén kia biét truc it nhat
03 ngay lam viéc vé ndi dung can sira déi, bé sung.

2. Truong hop hai bén thoa thudn duwoc thi viéc sua dOA,l'i b6 sung ndi dung hop
dong lao dong duoc tien hanh bang vi¢c ky két phu luc hop dong lao dong hodc giao
ket hop dong lao dong moi.

‘3 . Truong hop hai ’bén khong thoa thudn ‘du’g)’c viéc sira doi, bo sung noi dung
hop dong lao dong thi tiép tuc thuc hién hop dong lao dong da giao két”

Khoan 1, Diéu 36 B luat Lao dong ndm 2019 quy dinh yé nhitng truong hop
nguoi sir dung lao dong duoc quyen don phuong cham dit hop dong lao dong nhu sau:

“]. Nguwoi sir dung lao déng c6 quyén don phwong cham ditt hop dong lao
dong trong truong hop sau day:

a) Ngum lao dong thuong Xuyén khong hoan thanh céng viéc theo hop daong lao
dong dwoc xdc dinh theo tiéu chi danh gid mire d¢ hoan thanh céng viéc trong quy ché
Ciia nguoi sir dung lao déng. Quy ché danh gid mire dg hoan thanh cong viéc do nguro
sir dung lao ddng ban hanh nhung phdi tham khao y kién t6 chire dai dién nguoi lao
dong tai co s doi Véi noi ¢6 té chire dai dién nguoi lao dong tai co so;

b) Ngwoi lao déng bi ém dau, tai nan da diéu trj 12 thang lién tuc doi véi
nguroi 1am viéc theo hop dong lao déng khéng xdc dinh thoi han hodc da diéu trj 06
thang lién tuc déi véi nguwoi 1am viéc theo hop dong lao déng xdc dinh thei han c6
thoi han tir 12 thang dén 36 thang hodc qué nia thoi han hop dong lao déng dsi Vi
nguroi 1am viéc theo hop dong lao dong xdc dinh thoi han co thoi han duwdi 12 thang
ma khd ndng lao déng chira héi phuc.



th,i suc khoe Cgia ngu’d:i lao dong binh phuc thi nguoi sur dung lao dong xem
xeét dé tiep tuc giao két hop dong lao dong voi nguoi lao dong;

¢) Do thién tai, hoa hoan, dich bénh nguy hiém, dich hoa hogc di doi, thu hep
san xudat, kinh doanh theo yéu cdu cia co quan nha nudt co tham quyén ma nguol
sit dung lao dong da tim moi bién phép khdc phuc nhung van bugc phdi giam chd
lam viéc;

_d) Nguoi lao dong khéng c6 mat tai noi lam viéc sau thoi han quy dinh tai
Dieu 31 cua Bo ludt nay;

d) Nguoi lao déng dii tudi nghi huu theo quy dinh tai Diéu 169 cua Bé lugt
nay, trir truong hop c6 thoa thugn khac;

e) Nguoi lao dong tuy bo viéc ma khong co Iy do chinh dang tur 05 ngay lam
viec lién tuc tro lén;

g) Ngwoi lao dong cung cap khong trung thuc théng tin theo quy dinh tai
khoan 2 Dieu 16 cua Bg lugt nay khi giao ket hop dong lao dong lam anh huong den
viéc tuyen dung ngueoi lao dong”

Cén cur vao cac quy dinh néu trén, néu cong ty mudn sura 601 bd sung noi dung
hop dong lao dong thi can phai bao trude cho nguoi lao dong vé yéu cau stra d6i, bd sung
va nodi dung stra doi, bd sung trude it nhét 03 ngay lam vi€c. Trong truong hop cong ty
va nguot lao dong thoa thuan dugc vé viée stra d6i, bo sung ndi dung hop dong lao dong
thi s& tién hanh ky két phu luc hop déng lao dong hodc c6 thé giao két hop dong lao dong
moi. Truong hop hai bén khong thoa thuan dugc viée sua d6i, bo sung ndi dung hop
dong lao dong thi tiép tuc thyuc hién hop dong lao dong da giao két.

Nhu vy, trong truong hop chi T khong dong y voi cac ndi dung sura d6i, bo
sung hop dong lao dong theo yéu cau tir cong ty thi cong tyvachi T tiép tuc thyuc
hién hop ddng lao dong da giao két. Pdng thoi, viéc sira doi, bd sung ndi dung hop
dong lao dong khong thudc nhing truong hop ma nguoi sir dung lao dong dugc
quyén don phuong cham dut hop ddng lao dong voi nguoi lao dong nén cong ty
khong c6 quyén don phuong cham dat hop dong lao dong voichi Tvily dochi T
khéng dong ¥ stra d6i, bd sung ndi dung hop dong lao dong.
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