CONG BDOAN DET MAY VIET NAM
VAN PHONG TU VAN PHAP LUAT

BAN TIN PHAP LUAT SO 19-2022

I. TINH HUONG PHAP LUAT
Quy dinh ciia phap luét vé bo tri ngay nghi hang tuin

Cong ty CP Pau tu Dét May A ¢6 tru so dong tai mot huyén cua Quang Ngai.
Pay 1a dia ban thuong xuyén bi anh hudng béi thién tai, bio 1ii. Qua theo ddi, tong
hop trong 3 ndm 2019-2021, Cong ty ludn phai ngirng san xuat, cho ngudi lao dong
nghi lam do anh huong boi mua 1a. (Thang 9/2022 vira qua, Cong ty cho nguoi lao
dong nghi 05 ngay dé tranh 10). Viéc nguoi lao dong phai nghi viéc nhiéu do thién tai
anh huong dén tién d6 san xuat caa Cong ty, 1am giam thu nhap cia nguoi lao dong.
Thong qua to chirc cong doan, Cong ty duoc biét toan thé nguoi lao dong co nguyén
vong duoc hoan d6i ngay nghi hang tuan vao nhitng ngay nghi do thién tai vao cac
thang cao diém mua mua. Véy trong truong hop nay, Cong ty co thé thyuc hién viéc
hoan d6i ngay nghi hang tuan dap ang nguyén vong ciia ngudi lao dong va gidp hoat
dong san xuat cua doanh nghiép thich nghi vai diéu kién thoi tiét tai dia phuong
khong? Néu duoc thi can phai thuc hién theo quy dinh nao?

Can cw phap lv:

- B§ luat Lao dong nam 2019;

- Nghi dinh s6 145/2020/ND-CP ngay 14 thang 12 nam 2020 cua Chinh phu
quy dinh chi tiét va huéng dan thi hanh mét s6 diéu cua Bo luat Lao dong vé diéu
kién va quan hé lao dong (Nghi dinh sé 145/2020/ND-CP).

Xir Iy tinh huéng:

Khodan 1 va 2 Piéu 111 Bo luat Lao dong ndm 2019 quy dinh vé ngay nghi
hang tuan theo do:

- Mbi tudn, ngudi lao dong dugc nghi it nhét 24 10 lién tuc. Trong truong hop
dac biét do chu ky lao dong khong thé nghi hang tuan thi nguoi sir dung lao dong co trach
nhiém bao ddm cho nguoi lao dong dugce nghi tinh binh quan 01 thang it nhat 04 ngay.

- Ngudi st dung lao dong c6 quyén quyé':[ dinh sap xép ngay nghi hang tuan vao
ngay Chu nhat hodc ngay xac dinh khéc trong tuan nhung phai ghi vao ndi quy lao dong.

Nhu vay theo quy dinh trén c6 thé thay viéc bd tri cho ngudi lao dong nghi
hang tuan 1a bat budc. Cu thé, trong diéu kién binh thuong, mdi tudn lam viéc nguoi
lao dong phai duoc nghi it nhat 24 gio lién tuc (01 ngay dém). Ngay nghi hang tuan
12 ngay Chu nhét hodc 1a ngay xac dinh khac do ngudi st dung lao dong quyét dinh
sap xép va phai ghi vao noi quy lao dong.

Con trong trudng hop do chu ky lao dong khong thé nghi hang tuén thi binh
quan 01 thang nguodi lao dong duoc bo tri nghi it nhat 04 ngay.



Bo luat Lao dong nam 2019 va cac vin ban huéng dan thi hanh hién nay
khong giai thich rd khai niém chu ky lao dong la gi, va ciing khong liét ké nhing
truong hop nao thudc vé khai niém chu ky lao dong.

Véi trudong hop ciia Cong ty Pau tu Dét May B, viéc tam ngimg viéc do anh
hudng cua thién tai bao lii thudc cac trudng hop bat kha khang theo luat dinh. Didu
kién tu nhién khong thuan loi noi doanh nghi¢p dong tru s cling 1a mot trong nhitng
yéu t6 anh hudng dén hoat dong san xuat kinh doanh ctia Cong ty va thu nhap, doi
séng cua nguoi lao dong.

Vay, dé c6 co so siap xép, bd tri ngay nghi hang tudn tring vao ngay nghi do
thién tai, béo Ii; trén co nguyén vong cua toan thé nguoi lao dong vé viéc hoan doi
ngay nghi hang tuan (thong qua bién ban d6i thoai thé hién sy thong nhat ctia ngudi
lao dong), Cong ty can gui van ban to1 S¢ lao dong thuong binh xa héi (co quan
quan Iy nha nudc vé lao dong tai dia phuong) phan anh thyc trang va dé xuat phuong
an bo tri ngay nghi hang tuan ctia Doanh nghiép dé thich nghi véi diéu kién thoi
tiét, khi hau.

Néu duoc dong ¥ cua co quan quan ly lao dong tai dia phuong, Cong ty B c6
thé sap xép, bd tri ngay nghi hang tuan hoan d6i cho cac ngay nghi viéc do thién tai
va tién hanh stra d6i ndi quy lao dong dé ap dung. Viéc stra d6i va cong khai noi
quy lao dong duoc thuc hién theo quy dinh tai khoan 3, khoan 4 Piéu 69 Nghi dinh
s0 145/2020/ND/CP.

Luwu § ring: bdo li la diéu kién bat kha khang, khong thé doan trudc sé dién
ra trong bao nhiéu ngay. Nén di sap xép hoan doi ngay nghi, nguoi su dung lao
dong van phai dam bao nguoi lao dong phai dwoc nghi it nhat 04 ngay/thang, quy
dinh ro trong noi quy lao dong cua CONg ty.

NGUYEN THI THANH HOAN

I1. TINH HUONG PHAP LUAT

_ Quy dinh phap lujt veé xac dinh noi hoat dfng cia nguoi sir dung lao dong
dé tinh mirc dong bao hiém that nghi€p toi da cho nguoi lao dong

Anh Nguyén Vin N 1a k¥ su, phu trach k¥ thuat ciia Cong ty cd phan D c6 tru
sO chinh tai Ha N¢1 nhung hién nay anh T dang lam vigc tai chi nhanh cong ty la Nha
may Z ¢ huyén Bao Thang, Lao Cai trong 03 nam tur thang 6/2022 dén thang 6/2025.
Anh T héi mirc bao hiém that nghiép toi da ma anh dong s€ tinh theo mirc luong toi
thi€u vung theo tru s¢ chinh cong ty tai Ha Noi hay chi nhanh nha may ¢ huyén Bao
Thang, Lao Cai?

Can cwr phap ly:

- Luat Viéc lam nam 2013;

- Nghi dinh s0 38/2022/ND-CP ngay 12/6/2022 cia Chinh phu quy dinh mirc
luong t0i thi€u doi v&i ngudi lao dong lam viéc theo hop dong lao dong (Nghi dinh
s0 38/2022/Nb-CP).



Xir 1y tinh hudng:

Khoér} 2, Diéu 58 Luat Viéc lam nam 2013 quy dinh tién lvong lam can ctr
dong bao hiém that nghiép nhu sau:

“2.Nguoi lao déng dong bdo hiém thdt nghiép theo ché dg tién hrong do ngieoi
sw dung lao déng quyét dinh thi tién lwong thang déng bao hiém thdt nghiép la tién
lrong lam can cir dong bdo hiém xa hoi bdt budc thuc hién theo quy dinh cua Ludt
bdo hiém xa hoi. Truong hop mikc tién luong thdang dong bao hiém that nghi¢p cao
hon hai mwoi thang lwong t6i thiéu vung thi mirc tién lwong thang déng bdo hiém that
nghiép bang hai muroi thiang lwong t6i thiéu ving theo quy dinh cia B ludt lao dong
tai thoi diém déng bao hiém that nghiép”

Piém b, khoan 3, Piéu 3 Nghi dinh s 38/2022/ND-CP quy dinh viéc ap dung
dia ban vung duogc xac dinh theo noi hoat dong cua nguodi sit dung lao dong, trong
truong hop Nguoi stir dung lao dong c¢6 don vi, chi nhanh hoat dong trén cac dia ban
c6 muc luong ti thiéu khac nhau thi don vi, chi nhanh hoat dong & dia ban nao, ap
dung muc luong ti thiéu quy dinh d6i voi dia ban do.

Can clr vao cac quy dinh néu trén, mirc t6i da cua tién luong lam can cir dong
bao hlem that nghiép 1a 20 lan mirc luong tbi thiéu ving. Nguyén tic ap dung véi mirc
lwong t6i thiéu ving dbi véi nguoi st dung lao dong co don vi, chi nhanh hoat dong
trén cac dia ban c6 muc luong t6i thiéu khac nhau thi don vi, chi nhanh hoat dong &
dia ban ndo, 4p dung mirc lvong tbi thiéu quy dinh ddi véi dia ban do.

Nhu vay, anh N 1a nhan sy thudc Cong ty co phén D c¢6 tru so chinh tai Ha Noi
nhung hién anh N dang 1am viéc tai chi nhanh nha may tai huyén Bao Thang, Lao
Cai. Do d6, muc tdi da tién luong lam can c tinh bao hiém that nghiép s& tinh theo
murc lvong t6i thiéu ving ¢ huyén Bao Thang, Lao Cai.

Khoan 1, Diéu 3 Nghi dinh s6 38/2022/ND-CP quy dinh vé muc luong t6i thiéu
theo vung nhu sau:

) MiFc Irgng 191 thidu thang Mire Iurng toi thidu gioy
ving [(Bon vi: dongfthdng) (Barn vio dong/gie)
Viing | 4.680.000 22 500
Viing Il 4.160.000 20.000
Viing Il 3.640.000 17.500
Viing IV 3.250.000 15.600

Dong thoi tai Phy luc ban hanh kem theo Nghi dinh s6 38/2022/ND-CP thi
huyén Bao Thang, tinh Lao Cai thugc vung I11 s& c6 mirc luong t61 thi€u theo thang
dé tinh muc dong t61 da bao hiém that nghiép 1a 3.640.000 dong.

TRAN THI NGQC BIiCH



I11. TINH HUONG PHAP LUAT

Quy dinh ciia phap luat vé tam tng tién lwong trong thoi gian tam dinh
chi cong viéc

Co M la thu quy Cong ty THHH N. Thang 9/2022, ¢6 M vi pham ky luat lao
dong cuia cong ty dan dén that thoat mot sé tién. Pé viéc xem xét, xac minh nhanh
chong, chinh x4c 1am can ctr cho viée xtr Iy ky luat lao dong va xac dinh bdi thuong
thiét hai vat chat, cong ty N, sau khi tham khao ¥ kién ctia cong doan cong ty da tam
dinh chi céng viéc ctia c6 M trong 15 ngay. C6 M dé nghi cong ty cho tam tng 50%
tién lwong cho 15 ngdy tam dinh chi cong viéc vi hién tai trong gia dinh c6 mot minh
6 dang di lam va phai nudi con. Cong ty N tir chdi vi cho rang hanh vi vi pham ky
luat lao dong ctia c6 con phai boi thuong vat chat nén khong tam tng luong cho co.
Co6 M hoi viéc cong ty TNHH N khong tam g tién luong cho ¢6 trong thoi gian tam
dinh chi cong vi¢c c6 ding quy dinh phap luat khong?

Can cwr phap ly:

- B0 luat Lao dong nam 2019

Xir 1y tinh hudng:

Piéu 128, Bo luat Lao dong 2019 quy dinh vé tam dinh chi cong viéc nhu sau:

1. Nguoi su dung lao dong co quyen tam dinh chi cong viéc cua nguoi lao dong
khi vu viéc vi pham cé nhitng tinh tiét phirc tap néu xét thdy dé nguoi lao dong tiép
tuc lam vigc sé gay kho khan cho viéc xac minh. Viéc tam dinh chi cong viéc cua nguoi
lao dong chi duoc thuc hién sau khi tham khao y kién cua t6 chire dai dién nguoi lao
dong tai co so ma nguoi lao dong dang bi xem xét tam dinh chi cong viéc la thanh
vién.

2. Thoi han tam dinh chi cong viéc khong dwoc qua 15 ngay, truong hop dac
biét khong dwoc qua 90 ngay. Trong thoi gian bi tam dinh chi cong viéc, nguoi lao
dong dwoc tam ung 50% tien lwong truoc khi bi dinh chi cong viéc.

Hét thoi han tam dinh chi cong viéc, nguoi sir dung lao dong phdi nhdn nguwoi
lao dong tro lgi lam viéc.

3. Truong hop nguoi lao dong bi xu [y ky luat lao dong, nguoi lao dong ciing
khéng phdi tra lai sé tien heong da tam img.

4. Truong hop nguoi lao dong khong bi xu Iy ky ludt lao dong thi dwoc nguoi
sir dung lao dong tra du tién lwong cho thoi gian bi tam dinh chi céng viéc"

Nhu vy, can cit vao quy dinh néu trén, ngay ca trong truong hop néu cd M
dugc xac dinh vi pham ly luat lao dong va b1 xtr Iy ky luat lao dong, c6 M khong phai
tra lai s6 tién luong da tam tmg. Do d6, viéc cong ty TNHH N khong tam tmg 50%
tién luong trude khi bi dinh chi cong viéc cho co M 1a sai voi quy dinh ctia phap luat.

NGUYEN THI THU HUONG



IV. TINH HUONG PHAP LUAT

Quy dinh vé t6 chirc dai hdi dai biéu va hoi nghi true tuyén

Cong doan co s6 Cong ty ¢ phan A ¢ dudi 200 doan vién nhung cac cong
doan bo phan lai nam rai rac trén cac tinh thanh khac nhau va thuong xuyén phai di
cong tac nén viée tO chire dai hoi cong doan gap nhiéu kho khan. Bong chi chu tich
cong doan cong ty muon to chirc dai hoi cong doan cong ty theo hinh thirc dai hoi dai
biéu va hdi nghi truc tuyén c6 dugc khong?

Can cwr phap 1y:

- Piéu 18 Cong doan Viét Nam khoa XII ban hanh kém theo Quyét dinh sb
174/Qb-TLD ngay 03/02/2020 cua Poan Chu tich Tong lién doan lao dong Vi¢t Nam,;

- Huéng dan s6 03/HD-TLD ngay 20/02/2020 vé viéc thi hanh Diéu 1& Cong
doan Viét Nam.

Xir 1y tinh hudng:
Theo khoan 3, Piéu 8 Piéu 1& Cong doan Viét Nam khoa XII quy dinh:

“Pai hoi cong doan co hai hinh thirc: Pai hoi dai biéu va dai hoi toan thé doan

»

vién
Theo khoan 1, Diéu 9 Piéu 1¢ Cong doan Viét Nam khoda XII quy dinh:

“Nhitng noi xét thdy can thiét va dwoc céng doan cap trén truc tiép dong y thi
triéu tdp hoi nghi dai biéu hodc hoi nghi toan thé. Truong hop khong thé t6 chire dwoc
héi nghi dai biéu, hoi nghi toan thé thi c¢é thé t6 chirc héi nghi ban chdp hanh cong
doan mé réng sau khi c¢é sy dong y ciia cong dodan cdp trén tryc tiép.”

Muc a, diém 6.4 Hudng dan s6 03/HD-TLD quy dinh cong doan co s, nghiép
doan co s c6 dudi 200 doan vién nhung hoat dong phan tan, luu dong, kho khan
trong viéc td chirc dai hoi toan thé thi co thé to chic dai hoi dai biéu khi duoc cong
doan cap trén tryc tiép dong ¥.

~ Muc ¢, diém 6.4 Huéng dan s6 03/HD-TLD quy dinh vé dai hoi, hoi nghi truc
tuyén nhu sau:

"- Nhitng céng doan co sé hoat dong trén dia ban nhiéu tinh, thanh phé, néu
chuan bi tot cac diéu kién vé cong nghé thong tin va nhan lyc diéu hanh, phuc vu, co
thé t6 chire dai hoi, hoi nghi cong doan tryc tuyén, khi dwoc sw déng ¥ cua cong doan
cdp trén truc tiép.

- Viéc to chirc dai hoi, hoi nghi cong doan trirc tuyén phai dam bdo thiee hién
dung cdc nguyén tic cua té chire cong doan; khuyén khich cdc cong doan co so co
dong doan vién to chire dai héi toan thé doan vién, khi dwgc tién hanh theo hinh thirc
dai hoi truc tuyén.

- Viéc bau cvr & dai héi, hoi nghi truc tuyén thue hién theo Muc 8 cua Huong
ddan nay.”



Nhu vy, can cir vao cac quy dinh néu trén, Cong doan co sd cong ty A mdc du
c6 dudi 200 doan vién nhung do hoat dong phan tan, kho khan trong viéc t6 chuc dai
hoi toan thé thi co thé t6 chirc dai hoi dai biéu theo hinh thirc hoi nghi truc tuyen khi
duoc cong doan cap trén truc tiép dong y. Do do, Cong doan co so cong ty A can phai
guri dé xuét xin ¥ kién dong y cua cong doan cap trén vé viée to chire dai hoi dai biéu
theo hinh thirc hoi nghi truc tuyén trén co s bao cdo phuong an chuan bi tdt cac diéu
kién vé cong ngh¢ thong tin va nhan luc diéu hanh, phuc vu.

LE TAT THANG



