CONG DOAN DET MAY VIET NAM
VAN PHONG TU VAN PHAP LUAT

BAN TIN PHAP LUAT SO 22-2021
I. TINH HUONG PHAP LUAT
Quy dinh phép luat vé thanh toan tién nghi phép nim

Cong ty Dét May A sir dung 1500 lao dong. Tir dau nim 2021 dén hét thang
11/2021, ¢6 11 nguoi lao dong cham dut hop dong lao dong va hon 1000 lao dong
khéng c6 nhu cau nghi phép hang nim ma mong mudn duoc di 1am. Cong ty da thyc
hién thanh toan tién phép cho 11 ngudi lao dong thdi viéc va tra luwong cho hon 1000
lao dong (tién luong di 1am trong nhitng ngay nghi phép). Pau thang 12/2021, co quan
thué kiém tra chang tir doanh nghiép két luan: phan chi 1u:0’ng cho nguoi lao dong
trong trudng hop ho van dang 1am viéc khong dugc tinh vao chi phi hop 1y (vi nguoi
lao dong chua thoi viéc). Can bo phong nhan sy Cong ty hoi viée co quan thué két
luan nhu vdy c6 dang khong, can phai lam gi dé Céng ty c6 thé tra luong cho NLD
va chi phi dugc hach toan vao chi phi quan ly cua doanh nghiép.

Can cir phap ly:
- B6 luat Lao dong nam 2019 (BLLD nam 2019).
Xir Iy tinh huédng:

Viéc quy dinh ngay nghi hang nam thudc trach nhiém ctia nguoi sir dung lao
dong. Khoan 4 va khoan 3 Diéu 113 BLLD nam 2019 quy dinh “Ngudi sir dung lao
dong c6 trach nhiém quy dinh lich nghi hang ndm sau khi tham khao y kién cta nguoi
lao dong va phai thong bao trude cho ngudi lao dong biét. Nguoi lao dong co thé thoa
thuan véi nguoi st dung lao dong dé nghi hang nam thanh nhiéu lan hoic nghi gop
t6i da 03 nam mot lan”; “ Trudng hop do thdi viéc, bi mat viéc 1am ma chua nghi hang
nam hodc chwa nghi hét sé ngdy nghi hang nam thi duoc nguoi st dung lao dong
thanh toan tién lwong cho nhiing ngay chua nghi”

Theo khoan 1, Biéu 4 BLLD nim 2019 vé chinh séch cia Nha nu6c vé lao dong
quy dinh “... khuyen khich nhiing thoa thuan bao dam cho nguoi lao dong c6 dieu
kién thuan lgi hon so vai quy dinh cta phap luat vé lao dong”

Nhu vay, BLLD nim 2019 quy dinh rd d6i twong dugc thanh toan tién 1a nguoi
lao dong thoi viéc, bi mat viéc ma tai thoi diém théi viéc hoac mat viéc lam chua nghi
hodc chua nghi hét s6 ngay nghi hang nam. Va trong trudng hop gitra ngudi sir dung
lao dong va ngudi lao dong khong cé thoa thuan ndo khéac vé viéc nay, thi két luan
ctia co quan thué trong tinh hudng néu trén 1a ding.

Be c6 thé tra lwong cho nguoi lao dong trong truong hop nay; Cong ty can khao
sat nhu cau ngh1 hang nam va néu ngudi lao d6ng mong muédn duoc di lam trong nam
2021, 10i ngay nghi hang ndm sang nam 2022 hoic 2023 thi Céng ty can diéu chinh
lai ké hoach nghi hang nim dé tao diéu kién thuan loi cho nguoi lao dong Viéc thoa
thuan dé diéu chinh nhitng chinh sach c6 lién quan dén ngudi lao dong phai duoc thuc



hién thong qua di thoai, thuong lwgng, tham khao y kién caa cong doan va theo trinh
tu quy dinh cta phép luat va phai thong bao cong khai cho ngudi lao dong biét.

Nam 2021, do tinh hinh dich bénh kéo dai dan dén nhiéu doanh nghiép phai
ngung viéc tir 30-60 ngay, anh huong dén ké hoach san xuat kinh doanh va thu nhap
ctia ngudi lao dong. Khi dich bénh dugc kiém soat, nhiéu ngudi lao dong khong co
nhu cau nghi phép ma cé nguyén vong di 1am dé huong luong. Pay 1a thuc té khach
quan trong nhimg giai doan nhat dinh. Doanh nghiép ngoai viéc nghién ciu cac quy
dinh cta phap luat ciing can xin y kién ctia co quan quan 1y lao dong tai dia phuong
noi doanh nghiép déng tru s& dé nhan dugc chi dao kip thoi, phi hgp véi tinh hinh
chung cua dia phuwong va dam bao quyén loi caa nguoi lao dong.

NGUYEN THI THANH HOAN
I1. TINH HUONG PHAP LUAT
Quy dinh phap luit vé sira d6i, bo sung hop dong lao dong

Anh D ky két hop dong lao dong thoi han 3 nam véi Cong ty ¢ phan M thang
10/2020. Thang 11/2021, cong ty M c6 giao anh D phu trach thém cong viée va co tra
thém tién lwvong. Anh D mudn bd sung noi dung cong viéc mdi va tién lwong kém theo
vao hop dong vi hop ddng con 2 nam méi hét thoi han. Anh D héi viée sira doi, bo
sung ndi dung hop dong lao dong co bat budc phai ky két hop dong lao dong mai
khong?

Can cw phap ly:

- B luat Lao dong nam 2019.
Xir 1y tinh hudng:

Diéu 33 Bo luat Lao dong nim 2019, quy dinh vé sira doi, bo sung hop dong
lao dong nhu sau:

“ 1. Trong qud trinh thuc hién hop dong lao déng, néu bén nao cé yéu cau sira
d6i, bé sung ngi dung hop dong lao dong thi phai bao cho bén kia biét trude it nhat
03 ngay lam viéc vé néi dung can sira doi, bo sung.

‘ 2. Truong hop hqz bén thoq thuan st’Q’C, thi viéc swa déi,‘ bo sung noi dung hop
dong lao dong duoc tien hanh bang viéc ky ket phu luc hop dong lao dong hodc giao
ket hop dong lao dong moi.

3. Truong hop hai bén khong thoa thudn duoc viéc siua doi, bo sung nogi dung
hop dong lao déng thi tiép tuc thue hién hop dong lao dong da giao két”

Cin cr vao quy dinh trén, anh Diing muén stra d6i, b sung hop dong lao dong
thi thoa thuén v6i cong ty M ky két phu luc hop ddng lao dong hodc giao két hop dong
lao dong m&i, chir khong bat bude ky két hop dong mai. Trong trudng hop khong thoa
thuan dugc thi tiép tuc thuc hién nodi dung da thoa thuén trong hop dong lao dong da
giao két.

TRAN THI NGQC BICH



I11. TINH HUONG PHAP LUAT

Quy dinh vé ho so hwéng ché dd tro cap that nghiép

Chi N 1am viéc tai Cong ty M & thanh phé Ho Chi Minh da dwgc 3 ndm va ¢6
tham gia BHXH day du. Do dich bénh nén cong ty M thoa thuan cham dut hop dong
lao dong vai chi N tir ngay 01/10/2021. Pén nay chi N di vé qué & Phi Yén. Chi N
hoi dé duoc huong ché o tro cap that nghiép chi phai lam hd so nhu thé ndo va nop
& dau? Chi co the lam hé so huong tro Cap that nghiép ¢ Phu Yén duoc khong hay
phai giri hd so vé thanh phdé H6 Chi Minh dé nhan trg cap?

Cin cwr phap ly:

- Nghi dinh 28/2015/ND-CP ngay 12/3/2015 cua Chinh phu quy dinh chi tiét
thi hanh mot s6 dieu cua Luat Viéc lam ve bao hiém that nghiép (Nghi dinh
28/2015/ND-CP).

Xir ly tinh huéng:

- Khoan 1 va khoan 2 Dieu 16 Nghi dinh 28/2015/ND-CP quy dinh vé ho so
de nghi hudng trg cap that nghiép nhu sau:

“J. Pé nghi hurong tro cap that nghiép theo mdu do Bg trurong Bé Lao dong -
Thuwong binh va Xa hoi quy dinh.,

2. Ban chinh hogc ban sao ¢6 ching thuc cua mét trong cac gidy to sau day
Xac nhdn ve viéc cham dit hop dong lao dong hodac hop dong lam viéc:

a) Hop dong lao dong hodc hop dong lam viée da hét han hodc da hodan thanh
cong viéc theo hop dong lao dong;

b) Quyét dinh thdi viéc;

¢) Quyét dinh sa thdi;

d) Quyér dinh ky lugt bugc thdi viéc;

d) Théng bdo hodc théa thugn cham diit hop dong lao dng hodc hop dong lam viéc.”

- Khoan 1, Bieu 17 Nghi dinh 28/2015/ND-CP quy dinh vé nop ho so dé nghi
hudng tro cap that nghiép nhu sau:

“Trong thoi han 03 thang ké tir ngay cham diit hop dong lao dong hogc hop
dong lam viéc, Nguoi lao dong chua cd viec lam va co6 nhu cau huong tro cap that
nghi¢p phdi truc tiép nép 01 bg ho so dé nghi hueeng tro cap that nghiép theo diing
quy dinh tai Diéu 16 cua Ngh; dinh nay chq Trung tam d;ch vu viéc lam tai dia phuong
noi nguoi lao dong muon nhdn tror cap that nghiép. ”

Nhu vay, can cu vao cac quy dinh trén, chi N can lam ho so dé > nghi huong tro
cap that nghiép gom Pon dé nghi hudng tro cap that nghiép theo MAau va ban chinh
hodc ban sao Quyét dinh thdi viéc caa Cong ty M. Néu chi mubn nhan trg cap that

nghiép & Ph‘u Yén thi cé ghe nop hd so cho ]’rung tam dich vu viéc lam tai Phd Yén
ma khong can phai nop ho so ¢ thanh pho H6 Chi Minh.

NGUYEN THI THU HANG



IV. TINH HUONG PHAP LUAT

. Quy dinh cuaa phap luat vé quyén don phuwong chim dirt, tam hoin hop
dong lao dong cuia lao dong nir mang thai

Chi M lam cong nhan theo hop déng lao dong khong xac dinh thoi han tai Cong
ty Dét May C. Chi M da két hon duoc 3 ndm va co 2 lan say thai. Thang 11/2021, chi
M mang thai va sau khi di kham thai 1an dau, bac sy thong béo thai nhi phat trién t6t
va strc khoe cua chi binh thuong. Tuy nhién, vi 2 1an mang thai trudc déu khong giir
dugc nén chi M lo léng va mudén tam hodn hop ddng lao dong 03 thang dé nghi ¢ nha
dudng thai. Chi M dén phong Nhén sy de trinh bay nguyén vong nhung phu trach
phong Nhan sy dé nghi chi M cung cép gidy x4c nhan ctia co so'y té noi chi kham thai
vé viéc can nghi viéc dé dudng thai. Chi M hoi viéc phong Nhan su yéu cau nhu vy
c6 dung quy dinh cta phap luat.

Cin cir phap ly:
- B luat Lao dong 2019.

Xir 1y tinh hudng:

Piéu 138, Bo luat Lao dong 2019, quy dinh vé quyén don phuong cham dut,
tam hoan hgp dong lao dong cua lao dong nit mang thai:

“1. Lao dgng nit mang thai néu cé xdc nhdn cua co so kham bénh, chita bénh
6 tham quyen vé viéc tlep tuc lam viéc sé anh hudng xdu t6i thai nhi thi c6 quyén don
phurong cham diet hop dong lao dong hodc tam hodn thuc hién hop dong lao déng.
Truong hop don phuong cham dict hop dong lao déng hodc tam hodn thuc hién hop
dong lao dng thi phdi théng bdo cho nguot su dung lao dong kem theo xdac nhdn cua
co so kham bénh, chita bénh c6 tham quyén vé viéc tiép tuc lam viéc sé anh hudng
xdu tGi thai nhi

2. Truong hop tam hodn thuwc hién hop dong lao dong, thoi gian tam hodn do
nguoi lao dong thoa thudn voi nguoi su dung lao dong nhung t6i thiéu phai bang thoi
gian do co s6 kham bénh, chita bénh c¢é tham quyén chi dinh tam nghi. Truong hop
khong co chi dinh cua co s6 kham bénh, chira bénh co tham quyen vé thoi gian tam
Nghi thi hai bén théa thudn vé thoi gian tam hodn thye hién hop dong lao dong .

Can ctr vao quy dinh trén, viéc phu trach phong Nhan su yéu cau chi M phai c6
xac nhén cua co s¢ kham chira bénh c6 tham quyén vé viée tiép tuc 1am viéc s& anh
huong xau toi thai nhi dé yéu cau thyc hién quyén tam hoan hop dong lao dong 1a
dung voi quy dinh cua phap luat. Chi M khong nén lo lang va can theo doi stc khoe
va thai nhi, néu thay strc khoe khéng dam bao thi can di kham cé s y té chuyén khoa
dé co két luan cua bac si.

NGUYEN THI THU HUONG



V. TINH HUONG PHAP LUAT

Quy dinh cia phap luét khi chuyén ngudi lao dong 1am cong viéc khac so
v6&i hop dong lao dong.

Chi A la cong nhan to cat Cong ty CP X dugc 15 nam. Do nhu cau san xuat
kinh doanh nén Giam doc cong ty d€ nghi chuyén chi A qua cong viéc khac c6 mirc
thu nhap thap hon so v&i cong viée chi A dang lam tai t6 cat. Chi A hoi quy dinh cua
phap luat khi chuyén nguoi lao dong qua cong viéc khéac so voi hop dong lao dong?

Can cwr phép ly:

- B6 Luat Lao dong nam 2019.

Xir 1y tinh huong:

Piéu 29 Bo Luat lao dong nam 2019 quy dinh truong hop chuyén nguoi lao
dong lam cong viéc khac so véi hop dong lao dong nhu sau:

“1. Khi gdp khé khan dt xudt do thién tai, héa hoan, dich bénh nguy hlém ap
dung bién phdp ngan ngira, khac phuc tai nan lao déng, bénh nghé nghiép, sw cé dzen
nuéc hodc do nhu cau san xudt, kinh doanh thi nguoi sit dung lao dong dieoc quyén
tam thoi chuyén nguwoi lao déng lam cong viéc khdc so voi hop dong lao dong nhung
khéng dwoc qua 60 ngay lam viéc ¢ong don trong 01 nam; truong hop chuyén nguoi
lao dong lam cong viéc khdc so véi hop dong lao dong qud 60 ngay lam viéc cong
don trong 01 ndm thi chi dwoc thie hién khi ngueoi lao déng dong y bang vin ban.

Ngueoi sir dung lao dong quy dinh cu thé trong néi quy lao dong nhing truong
hop do nhu cau san xuat, kinh doanh ma nguoi si dung lao dong dwoc tam thoi chuyén
nguoi lao dong lam cong viéc khac so voi hop dong lao dong.

2. Khi tam thoi chuyén nguoi lao dong lam cong viéc khac so voi hop dong lao
dong quy dinh tai khoan 1 Diéu nay, nguoi sir dung lao déng phdi bdo cho nguoi lao
dong biét trude it nhdt 03 ngay lam viéc, théng bdo ré thoi han lam tam thoi va bé tri
cong viéc phu hop voi suc khoe, gioi tinh cua nguoi lao dong.

3. Ngwoi lao dong chuyén sang lam cong vigc khdc so voi hop dong lao dong
dwoc tra lwong theo cong viéc méi. Néu tién lwong cua cong viéc moi thap hon tién
lwong cua cong viéc cil thi dwoc gl nguyén tién lwong cia cong vige ci trong thoi
han 30 ngay lam viéc. Tién liwong theo cong viéc méi it nhdt phai bang 85% tién lwong
cia cong viéc cii nhung khéng thap hon mikc lwong toi thiéu.

4. Nguoi lao dong khong dopg ¥ tam thoi lam céng viéc khdc so véi hop dong lao
dong qua 60 ngay lam vi¢c cong don trong 01 ndm ma phai nging viéc thi nguoi sir dung
lao dong phdi tra lwong ngung viéc theo quy dinh tai Diéu 99 cua Bo ludt nay.”

Can ctr vao quy dinh trén, cong ty c6 phan X do nhu ciu san xuét kinh doanh

chuyen chi A sang lam cong viéc khac so voi hop dong lao dong va c6 murc thu nhap
thap hon so v&i cong viée chi A dang lam ¢ t6 cat can dam bao cac diéu kién sau:



1) Cong viéc diéu chuyén khong duoc qua 60 ngay lam viéc cong don trong 01
nam; truong hop qgé 60 ngay lam viéc cong don trong 01 nam thi chi dugc thuc hién
khi chi A dong y bang vin ban;

2) Noi quy cong ty phai c6 quy dinh cu thé vé truong hop do nhu cau san xuat,
kinh doanh ma cdng ty dugc tam thoi chuyén nguoi lao dong lam cdng viéc khac so
véi hop dong lao dong;

3) Cong ty phai bao cho chi A biét trudc it nhat 03 ngay lam viéc, théng bao rd
thoi han lam tam thoi va bo tri cong viéc phu hop vai sic khoe, gidi tinh cua chi A;

4) Tién luong cua cong vi¢c mai thap hon tién luong ctia cdng viéc cii nén chi
A dugc gilr nguyén tien luong cua cong Viée cii trong thoi han 30 ngay lam viéc va
tien luong theo cong viéc mdi it nhat phai bang 85% tién luong cua cong viéc ci
nhung khong thap hon mirc luong toi thiéu.

LE TAT THANG



