CONG BPOAN DET MAY VIET NAM
VAN PHONG TU VAN PHAP LUAT

BAN TIN PHAP LUAT SO 08-2021
I. TINH HUONG PHAP LUAT
Quy dinh ciia phap luit vé ddi twong tham gia bao hiém y té
~ Anh B, 29 tudi, 1a céng nhan may cua Cong ty CP May S, ¢6 tru s¢ tai huyén

mién ndi, tinh Bac Giang. Trudce khi dugc tuyén dung vao lam vigc tai Cong ty, anh B
da c6 the bao hiém'y t€ doi twong dan toc. Nhu vay hién tai anh dang c6 2 thé bao ‘hiém
y t€. Anh B hoi trong truong hop di kham chira bénh thi anh B ¢6 duge huong quyén loi
cong lai tur 02 thé Bao hiem y té khong?

Can _cu phap ly:

- Luat Bao hiém Y té nam 2008;

- Luat sira d6i, bo sung mot sb diéu cua Luat BHYT s 46/2014/QH13 ngay 13
thang 6 nam 2014;

- Quyét dinh 0 1351/QD-BHXH ngay 16/11/2015 vé viéc ban hanh ma s6 ghi
trén thé Bao hiem Y te.

Xir 1y tinh hudng:

Theo quy dinh tai khoan 2 Biéu 16 Luat Bao hiém Y té nim 2008, mdi nguoi
dan chi dugc cap 01 thé Bao hiém Y té. Tuy nhién, trén thuc té van xay ra truong hop
mot ngudi thudc nhiéu déi tugng tham gia bao hiém bat buoc dan dén tinh trang vira
tham gia bao hiém theo nhom d6i twong nay, lai dong thém bao hiém theo nhom dbi
tugng khac. Truong hop caa anh B dd ¢6 bao hiém y té dbi twong dan toc (1a nhom dbi
twgng do ngan sach nha nudc dong), khi tham gia lao dong tai Cong ty CP may S, lai
dong bao hiém x& hoi va c6 thém thé bao hiém y té (thudc nhom do nguoi lao dong va
nguoi str dung lao dong dong), vy c6 duge huong quyén loi y té cua ca 2 thé khdng, vé
viéc nay, quy dinh caa phap luat nhu sau:

Can ctr diém 2, khoan 7, Biéu 1 cia Luat stra ddi, bo sung mot s6 diéu cua Luat
BHYT nim 2014 quy dinh: “Trwong hop mét ngueoi dong thoi thuge nhiéu déi tuwong
tham gia BHYT khdc nhau quy dinh tai Diéu 12 cua Ludt nay thi déong BHYT theo doi
twong dau tién ma nguwoi dé dwoc xde dinh theo thi tw ciia cdc doi twong quy dinh tai
piéu 12 cua Ludt nay”;

Péng thoi tai diém 2, khoan 15, Piéu 1 quy dinh: “Trudng hop mdt nguoi thuoc
nhiéu dbi twong tham gia bao hiém y té thi duwoc huang quyén loi bao hiém y té theo doi
tugng c6 quyén lgi cao nhat”.

Truong hop caa anh B néu trén vira thuoc ma ddi teong DN, ma quyén loi 4 vira
thuoc ma quyén loi 2 (DT) theo quy dinh tai diém b va diém d khoan 2 Diéu 2 Quyét
dinh s6 1351/QD-BHXH ngay 16/11/2015 vé viéc ban hanh ma sé ghi trén thé Bao hiém



Y té, cu thé: “Ky hiéu bang sé 2: Buoc qui BHYT thanh toan 100% chi phi KCB thugc
pham vi chi tra BHYT (c6 gidi han ty I¢é thanh toan mét sé thudc, héa chdt, vt te y té
va dich vu ky thudr theo quy dinh cua B¢ truong Bg Y té); chi phi vdn Chuyen nguol
bénh tor tuyén huyen 1én tuyén trén trong trirong hop cap ciru hodce khi dang diéu tri ngi
trd phdi chuyén tuyén chuyén mon kyj thudt, bao gom cdc doi tirong hirong cé ky hiéu
la: CK, CB, KC, HN, DT, DK, XD, BT, TS.”; “ Ky hiéu bang sé 4: Pwoc quy BHYT
thanh toan 80% chi phi KCB thugc pham vi chi tra BHYT (c0 gidgi han ty I¢é thanh toan
mét so thudc, hda chat, vdr nir y té va dich vu ki thudt theo quy dinh cia Bé truéng Bo
Y té); 100% chi phi KCB tai tuyén xa va chi phi cho mét lan KCB thdp hon 15% thing
lirong co 56, bao gom cdc doi twong hwong 6 ky hiéu 1a: DN, HX, CH, NN, TK, HC,
XK, TB, NO, CT, XB, TN, CS, XN, MS, HD, TQ, TA, TY, HG, LS, PV, HS, SV, GB, GD”

Nhu vy, can ctr vao cac quy dinh trén, anh B khong thé duoc huong quyén loi 'y
té cong lai tir 02 the Bao hiém y té anh dang c6, ma chi dugc huang quyén loi theo thé
BHYT c6 muc cao nhat.

Anh B can thyc hién thi tuc doi ma quyeén loi theo nhom d6i twong dan toc: lap
to khai tham gia, dicu chinh thong tin BHXH, BHYT (theo mau luat dinh) kem so6 ho
khau nop cho Cong ty noi anh lam viéc hoac nop truc tiép cho co quan BHXH dé duoc
giai quyét d6i ma quyeén loi va st dung thdng nhat mot thé BHYT.

NGUYEN THI THANH HOAN

Il. TINH HUONG PHAP LUAT

Quy dinh phap luit vé rut bao hiém xa hdi 1 1in va bao luu tro cip that
nghiép

Thang 3/2020, Anh H (45 tudi) chim dit hop Q6ng lao dong tai cong ty THNH
May C va c6 10 ndm déng BHXH. Tt thang 3/2020 deén thang 4/2021, anh H nghi viéc
khong di lam ¢ dau nén khong dong BHXH. Anh H hoi hién nay anh O thé 1am ho so
hudng tro cap that nghiép va rut bao hiém xa hoi mét lan ludn duoc khong?

Can cw phap lv:

- Luat Bao hiém x& hoi nam 2014;
- Luat Viéc 1am nam 2013;
- Nghi dinh s6 28/2015/ND-CP ngay 12/3/2015 quy dinh chi tiét thi hanh mot s
diéu cua Luat Viéc lam vé bao hiém that nghiép (Nghi dinh s6 28/2015/ND-CP);

- Nghi quyet sb 93/2015/QH13 ngay 22/6/2015 vé viée thyc hién chinh sach
hudng bao hiém xa hoi mot 1an dbi véi ngudi lao dong (Nghi quyét sé 93/2015/QH13).

Xir ly tinh huon&

1. Khoan 1, Piéu 46, Luat Viéc 1am nam 2013 va khoan 1, Biéu 17 Nghi dinh s6
28/2015/ND-CP quy dinh trong thoi han 03 thang ké tr ngay cham dut hop dong, nguoi
lao dong chua c6 viéc lam va cd nhu cau hudng tro cap that nghiép phai truc tiép nop
01 bo hd so @& nghi hudng tro cap that nghiép cho trung tdm dich vu viéc 1am tai dia
phuong noi ngudi lao dd6ng mubn nhan trg cap.




Khoan 1, Diéu 45, Luét Viéc 1am nam 2013 quy dinh:

“Thoi gian déng bao hiém that nghiép d@é xét hirong bao hiém thdt nghiép 1a téng
cac khodang thoi gian da déng bao hiém that nghiép lién tuc hodc khong lién tuc duroc
céng don tir khi bét dau dong bao hiém that nghiép cho dén khi nguroi lao déng cham
ditt hop dong lao déng hodc hop déng 1am viéc theo quy dinh cua phap ludt ma chuwa
huéng tro cap that nghiép ”

Nhu vay, theo quy dinh cta phap luat trong thoi han 03 thang, ké tir ngay cham
dut hop dong lao dong ngudi lao dong phai nop hd so huong trg cip that nghiép tai
trung tdm dich vu viéc 1am tai noi cu tri/noi lam viéc dé huong tro cip that nghiép. Tuy
nhién, qua thoi han 03 thang anh H khéng 1am hd so dé nghi huéng trg cap that nghiép
nén thoi gian chua nhan tro cap that nghiép nay cua anh s& duoc bao luu.

2. Diém a, khoan 1, Biéu 60 Luat Bao hiém x& hoi nam 2014 va khoan 1, Biéu 1
Nghi quyet 93/2015/QH13 quy dinh truong hop ngudi lao dong tham gia bao hlem xa
hoi bat budc sau mot nam nghi viéc khong tiép tuc dong bao hiém xa hoi ma chua du 20
nam dong bao hiém xa hoi khi c6 yéu cau thi duoc nhan bao hiém xa hoi mot lan.

Cén cir vao quy dinh trén, anh H du diéu kién dé huong BHXH 1 Ian. Tuy nhién,
anh H can can nhac ky viéc rat BHXH 1 lan bai vi hién nay anh H méi 46 tuoi, do tuoi
nghi huu con it nhat 15 nam va anh da c6 10 nam dong BHXH. Do d6 anh H nén bao
lru thoi gian dong BHXH, khi c6 dieu Kién tiep tuc tham gia BHXH bat buoc hoac tham
gia BHXH ty nguyén, dé co dicu ki¢n tw dam bao cugc song va cham soc suac khoe cho
ban than khi vé gia, khi hét tudi lao dong.

TRAN THI NGQC BiCH

I11. TINH HUONG PHAP LUAT

Quy dinh vé to chirc hdi nghi dai bicu, hi nghi toan thé cong doan co sé

Cong doan co sd Cong ty Co phan May X tryc thudc Cong doan Dét May Y ¢6
trén 500 doan vién cong doan. Tai Pai hoi cong doan nhiém ky 2017-2022, da bau 7 uy
vién chap hanh céng doan. Qua thoi gian hoat dong da c6 4 dong chi chuyén cong tac
khoi Cong ty. Pén thang 4 nam 2021, 01 déng chi ay vién chap hanh cong doan nghi
huu theo ché do.

Déngvchi cha tich cong doan cong ty hoi: Khi nao to chuc hoi nghi dai b,iéu, hoi
nghi toan thé cong doan co s¢; Cong doan Cong ty May X can thuc hi¢n nhu the nao dé
bau bo sung nhén sy Ban chap hanh cho ding quy dinh?

Cin cwr phap ly:

- Piéu 1& Cong doan Viét Nam khoa XII (thong qua ngay 24/9/2018) c6 hiéu luc
tr ngay 03/02/2020 theo Quyét dinh s6 174/Qb-TLD

- Huéng dan sé 03/HD-TLD hudéng dan thi hanh Diéu 1¢ Cong doan Viét Nam

ban hanh ngay 20/02/2020.



https://thanhnien.vn/suc-khoe/

Xir 1y tinh huéng:

7 Khoan 1, Piéu 9 Piéu 1¢ Cong doan Viét Nam khoa XII quy dinh vé Hoi nghi dai
biéu, hoi nghi toan thé cong doan cac cap nhu sau:

“Nhitng noi xét thay can thiét va dwoc cong doan cdp trén triec tlep dong y thi
trieu tap hoi nghi dai biéu hodc héi nghi toan the Truong hop khong thé t6 chirc duwoc
hoi nghi dai biéu, hoi nglg,l toan thé thi ¢é thé t6 ghwc hoi nghi ban chap hanh cong doan
mo rong sau khi co sy dong y cua cong doan cap trén truc tiép”

Huéng dan s6 03/HD-TLD huéng dén thi hanh Diéu 18 Cong doan Viét Nam
Khéa XII huéng dan Hoi nghi dai bi€u, hoi nghi toan thé cong doan cac cap nhu sau:

- Tai Biém b myc 7.1 quy dinh cc truong hop t0 chirc hoi nghi dai biéu, hoi nghi
toan thé doan vién:

“Khi khuyet qud mét phan hai (1/2) tong 6 1y vién ban chap hanh cong doan

cdp trén truec tiép co so trd 1én, qua hai phan ba (2/3) tong $6 1y vién ban chdp hanh
céng doan co sé ma ban chdp hanh chwa kip t6 chirc bau cik bé sung”

- Tai muc 7.2 quy dinh:

“Truong hop khong thé 16 chirc dugc hdi nghi dai biéu, hoi nghi todn thé thi to
chirc hoi nghi ban chap hanh mo rong sau khi ¢o y kién bang van ban cia céng doan
cdp trén truc tiép, so lwong, thanh phan dai biéu dw héi nghi ban chdp hanh mé réng
do ban chdp hanh triéu tdp hoi nghi quyét dinh”

- Tai muc 7.3 quy dinh:

“Sé {wong dai biéu chz’nhythbi’c dw hoi nghi, trz:nh tw noi dung, cdg co quan diéu
hanh va tham tra tw ciach dai biéu tai hoi nghi dai biéu, hoi nghj toan the thuc hién nhw
Muc 6.4, Muc 6.5, Muc 6.6, Muc 6.7 va Muc 6.8 cua Hwong dan nay.”

- Tai muc 6.4 quy dinh:

“a. Poi twong 16 chire dai héi dai biéu:

- Cong doan co so, nghiép doan co so co tir 200 doan vién tro lén”.

- Cong doan co so, nghiép doan co so co dudi 200 doan vién nhung hoat dong
phan tan, luu dong, kho khan trong viéc to chuc dai hoi toan thé thi co thé té chirc dai
hoi dai biéu khi duwoc cong doan cap trén truc tiép dong y.

b. Doi tuwong 16 chirc dai hoi toan thé doan vién

- Cong doan co 5o, cong doan co so thanh vién, cong doan bo phan co dwoi 200
doan vién.

- Truong hop co tir 200 doan vién tro lén, vigc 16 chire dai héi toan thé doan vién
do ban chap hanh c¢éng doan co sé quyét dinh hodc khi c6 qud mét phan hai (1/2) doan
vién dong y dai héi toan thé.

- Truong hop can thiét, cong doan cdp trén truc tiép c6 quyén chi dinh cong doan
co SO to chwre dai hoi toan thé doan vién.”



Ban chap hanh Céng ty Cb phafm May X dang khuyét S,déng chi (4 dong chi
chuyén cong tac khoi Cong ty va 1 dong chi nghi huu theo cheé d¢ dwong nhién thoi
tham gia ban chap hanh cong doan).

Cong doan Cong ty Co ppén May X c6 trén 500 doan vién, ti 1¢ khuyét uy vién
Ban chap hanh 1a 5/7 (qué 2/3 tong s6 uy vién ban chap hanh).

Can cur vao cac quy dinh néu trén thi Cong doan Cong ty Cb phan May X can to
chirc hoi nghi dai biéu (Piéu 1 khoa XI quy dinh la dai héi bat thuong) dé bau b6 sung oy
vién Ban chip hanh khi khuyét qua 2/3 tong s uy vién ban chap hanh (Piéu 1¢ khoa XI
quy dinh ti 1¢ nay 1a 1/2) Trong truong hop khong thé t6 chirc dugc hoi nghi dai biéu, Cong
doan Cong ty Cb phan May X ¢co6 thé t6 chirc Hoi nghi Ban chip hanh mé rong nhung phai
xin ¥ kién va duoc sy dong y bang vin ban cia Cong doan Dét May Y.

NGUYEN THI THU HANG
IV. TINH HUONG PHAP LUAT

Quy dinh phap luit vé nghia vu dam béo an toan, vé sinh lao dong ciia ngudi
lao dong va xir ly ky luat.

Anh M la cong nhan Xi nghiép Z. Sau khi ky hop dong lao dong lam viéc tai Xi
nghiép anh M duogc phd bién Noi quy lao dong, cung cap thong tin, hudng dan va huan
luyén day du vé quy trinh van hanh mdy va duoc trang bj bao ho lao dong. Sau 6 thang
lam viéc, anh M tu y thay d6i cach thic van hanh may va dan dén gay ra tai nan lao
dong cho ban than. Bong thoi, anh M ¢6 mot sé 1an vi pham quy dinh vé an toan lao
dong khi khéng sir dung trang bi bao ho day du. Do d6, Xi nghiép Z can ct vao quy
dinh caa Noi quy lao dong xem xét hinh thtc ky luat lao dong anh M. Anh M cho ring
viéc thay d6i quy cach van hanh may nham rdt ngan thoi gian, ting nang sut d6 1a sang
kién cua anh va khdng may xay ra tai nan. Anh M hoéi viéc xi nghiép Z xem xét xu ly
Ky luat lao dong anh c6 dting véi quy dinh phap luat khéng?

Can cwr phap ly:

- Luat An toan, v¢ sinh lao dong nam 2015;
- B0 luat Lao dong nam 2019;
Xir 1y tinh huong:

Diém a, b khoan 2,‘Diéu 6 Luat An toan, v¢€ sinh lao dong quy dinh ngudi lao
dong lam viéc theo hop dong lao dong c6 nghia vu sau day:

- Chap hanh noi quy, quy trinh va bi¢n phap bao dam an toan, vé sinh lao dong
tai noi lam viéc; tuan thu cac giao két vé an toan, vé sinh lao dong trong hop dong lao
dong, thoa wéc lao dong tap thé;

- Strdung va bao quan cac phuong ti¢n bao vé ca nhan da duoc trang CAp; Cac
thict bi bao dam an toan, vé sinh lao dong tai noi lam viéc.

Piéu 117, B luat Lao dong nam 2019 quy dinh:



_ "Ky ludt lao dong |a nhitng quy dinh vé viéc tuan theo thoi gian, céng nghé va
diéu hanh san xuat, kinh doanh do nguoi sir dung lao déng ban hanh trong ngi quy lao
dong va do phap ludt quy dinh”

Dién] g, khoan 1, Diéu 118, B¢ luat Lao dong nam 2019 quy dinh noi quy lao
dong bao gom noi dung: “Cdc hanh vi vi pham Ky ludt lao dong Cua nguoi lao dong va
cac hinh thic xu ly ky luat lao dong”

Can ctr vao cac quy dinh trén, vai cac hanh vi tu ¥ thay doi cach van hanh may
mac din dén tai nan lao dong va mot s 1an khong sir dung trang bi bao ho lao dong,
anh M d3 vi pham quy dinh phép luat vé an toan lao dong va quy dinh trong ndi quy lao
dong cua xi nghiép Z. Viéc anh M cho ring dé 1a sang kién trong lao dong san xuét Ia
khong hop 1y, boi céc sang kién khi dugc trién khai trong san xuat phai dugc hién theo
quy trinh va van phai dam bao cac quy dinh vé an toan lao dong. Do d6, Xi nghiép Z
can ctr Noi quy lao dong cia xi nghiép dé xem xét hinh thirc ky luat lao dong anh M 1a
dang véi quy dinh cua phap luat.

NGUYEN THI THU HUONG

V. TINH HUONG PHAP LUAT
Quy dinh ciia phap luit vé thanh toan tién lwong cho nhirng ngay chwa nghi

Chi cong nhan A lam viée tai Cong ty CP X dugc 3 nam, dén Quy 1 nam 2021
chi dugc Cong ty thanh toan 06 ngay tién luong cho ngay phép chua nghi ciia ndm 2020.
Chi A hoi, néu dén hét ndm 2021, trong truong hop chi khong sur dung hét ngay nghi
phep thi chi c6 dugc Cong ty thanh toan tién phép con lai nhu nam 2020 khong?

Can cur phap ly:

- B6 luat Lao dong nam 2012;

- B luat Lao dong nam 2019.
Xir 1y tinh hudng:

. Bo luat Lao dong nam 2019 c6 hiéu lyc thi hanh tir 01/01/2021. Vi vay, nam 2020
van thuc hién cac quy dinh ctaa B luat Lao dong nam 2012.

Khoan 1, Piéu 144 B luat Lao dong nam 2012 quy dinh vé thanh toan tién luong
nhitng ngay chua nghi nhu sau:

“Nguoi lao dong do thoi Vi,e?C, bz mat viéc Ié[n hodc vi cdc Iy do khac ma chua
nghi hang nam hodc chwa nghi het so ngay nghi hang nam thi dwoc thanh toan bang
tien nhitng ngay chua nghi’”

Cén ctr vao quy dinh trén, ndm 2020, ap dung quy dinh cua B6 luat Lao dong ndm
2012, chi A ¢6 1y do chua nghi het s6 ngay nghi hang nam nén dugc cong ty thanh toan
bang tién nhitng ngay chua nghi.

Tuy nhién, tir ngay 01/01/2021 ap dung quy dinh cua B ludt Lao dong nam 2019.
Khoan 3, Biéu 113 B0 luat Lao dong nam 2021 quy dinh nhu sau:


http://luatvietnam.vn/lao-dong/bo-luat-lao-dong-2012-71731-d1.html
http://luatvietnam.vn/lao-dong/bo-luat-lao-dong-2012-71731-d1.html
https://luatvietnam.vn/lao-dong/bo-luat-lao-dong-2019-179015-d1.html

“Truong hop do théi viéc, bi mat viéc lam ma chiea nghi hang nam hodc chuwa
nghi hét so ngay nghi hang nam thi dwoc nguoi sw dung lao dong thanh toan tién lvong
cho nhitng ngay chwa nghi”

Can clr vao quy dinh trén, chi ¢6 02 trudng hop nguoi lao dong thoi vie, bi mat
viéc lam ma chua nghi hét ngay phép trong nam dugc nguoi sir dung lao dong thanh
toan tién luvong cho nhitng ngay chua nghi.

Nhu vay, tir nam 2021, nguoi lao dong chua nghi hét phép nam khong thude 2
truong hop néu trén s€ khong dugc thanh toan tién lwong nhitng ngay chua nghi.

Nghi phép nam 12 mot trong nhitng ché d6 ma phap luat quy dinh danh cho nguoi
lao dong dé tai tao stc lao dong. Do dé, Bo luat Lao dong nim 2019 d3 bo quy dinh
thanh toan tién lwong nhitng ngay chua nghi “vi Iy do khac” nham muc dich dé nguoi
lao dong nghi du s6 ngay nghi phép hang nam. Vi vay, dé dam bao nghi du s6 ngay nghi
hang nam cta minh nguoi lao dong co thé thoa thuan véi ngudi sir dung lao dong dé
nghi hang nam thanh nhiéu lan hoac nghi gop t6i da 03 naim mot lan (khoan 4, Piéu 113
Bo luat Lao dong nam 2019).

LE TAT THANG



